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PART I - OVERVIEW

1. This factum is filed by the Dealers' in support of the plaintiffs’ motion seeking approval
of the Dealers’ Settlement pursuant to the Class Proceedings Act, the Companies’ Creditors
Arrangement Act (“CCAA”) and the Plan of Sino-Forest approved by this Court in the within
CCAA proceedings.” This factum is limited to addressing the position on the motion taken by
Cosimo Borrelli, the Litigation Trustee, seeking to hold up the approval of the Dealers’

Settlement,

2. The Dealers have agreed to pay $32.5 million to former Sino-Forest securityholders,
subject to certain conditions being satisfied. One of the conditions is that the Dealers’ Settlement
is a Named Third Party Settlement under the Plan and that the Dealers receive a Named Third
Party Defendant Release. It is also a term of the Dealers’ Settlement that the Dealers will not
pay anything more than $32.5 million, including specifically that they will not pay anything to
the Litigation Trustee. These provisions in the Minutes of Settlement are complementary and

consistent with the terms of the Plan.

3. Among other things, the Plan compromised and released various claims and rights of the
Dealers, with no distribution (i.e. cash, securities, etc.) to the Dealers in respect of same under
the Plan. The Dealers agreed to vote in favour of the Plan and consented to the Sanction Order
in exchange for certain concessions and non-monetary consideration granted to the Dealers,
including on the basis (among other things) that they were released from all claims conveyed to

the Litigation Trustee excepting claims of fraud and criminal conduct, which are not alleged.

4. These terms of the Plan were the result of hard-bargaining among the parties, including
the Dealers (which ongoing negotiations with the Dealers resulted in two adjournments to the
scheduled meeting of creditors to vote on the Plan). This was reported on by the Monitor in its

Supplemental Report to the Thirteenth Report dated December 4, 2012, in which it reported at

" The Dealers are Credit Suisse Securities (Canada) Inc., TD Securities Inc., Dundee Securities Corporation, RBC
Dominion Securities Inc., Scotia Capital Inc., CIBC World Markets Inc., Merrill Lynch Canada Inc., Canaccord
Financial Ltd. (now known as Canaccord Genuity Corp.), Maison Placements Canada Inc., Credit Suisse Securities
(USA) LLC and Merrill Lynch, Pierce, Fenner & Smith Incorporated, successor by merger to Banc of America
Securities LLC.

2 Unless otherwise defined, capitalized terms used in the factum have the meanings attributed to them in the Minutes
of Settlement (Compendium of the Dealers, Tab 1) or the Plan (Compendium of the Dealers, Tab 2).
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paragraph 4: “As result of numerous negotiations which have occurred since the October 19 Plan

was filed, a number of changes to the Plan have been agreed upon.”

5. The Monitor went on to summarize at paragraph 6 those changes to the Plan negotiated
with the Dealers, including in paragraph 6(c): “All Causes of Action against the Underwriters by
the Company or the Trustees are deemed to be Excluded Litigation Trust Claims.”

6. Under the Plan, the Dealers’ Settlement and related release must be “acceptable” to the

3 The only reasonable purpose of this provision of the Plan is to ensure that

Litigation Trustee.
the only right the Litigation Trustee could conceivably assert against the Dealers — to assert an
action for fraud or criminal conduct — is not unreasonably compromised. The Litigation Trustee
has no claims against the Dealers (let alone any claim for fraud or criminal conduct) and he has
conceded that. Mr. Borrelli therefore has no basis to assert that the Dealers’ Settlement is not
“acceptable”. It appears, therefore, that Mr. Borrelli’s opposition to the Dealers’ Settlement
must be based on no more than a desire to extract a payment for the Litigation Trust in exchange

for the Dealers receiving a Named Third Party Defendant Release. However, the Dealers already
paid for this release when the Plan was approved.

7. The Court can dismiss the Litigation Trustee’s opposition to the plaintiffs’ motion simply
by enforcing the terms of the Plan. In addition, the Litigation Trustee’s failure to concede that
the Dealers’ Settlement is acceptable is unreasonable and the Court can hold that the settlement

is acceptable based on the application of contract principles to the Plan. The Court can also

deem the acceptability of the settlement based on the jurisdiction provided under the CCAA.
PART II - FACTS

8. The Dealers highlight below only those facts relevant to the Litigation Trustee’s position

seeking to hold up the approval of the Dealers’ Settlement.

The Dealers and the Plan

9. At the time the Plan was negotiated, the Dealers had valuable rights of indemnification

against Sino-Forest and its subsidiaries in respect of claims in the Class Actions made by certain

’ The Litigation Trustee does not have a “consent” or veto right (as exists in other parts of the Plan) but something
less, akin to a right to be consulted and offer an assessment of the adequacy of the settlement and release within the
context of the Plan and the extremely limited interest the Litigation Trustee may have in a settlement.
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Noteholders.* The Dealers nonetheless agreed to vote in favour of the Plan and consented to the

granting of the Sanction Order in respect of the Plan. The Dealers’ vote and consent was based

(among other things) on the following features of the Plan, which they negotiated:’

(a)

(b)

(©)

(d

The Dealers were released from Litigation Trust Claims, and therefore faced no
litigation opposite the Litigation Trustee, subject only to claims for fraud or

criminal conduct (which are not alleged).’

Litigation Trust Claims exclude Causes of Action (other than claims for fraud or
criminal conduct) against the Dealers by Sino-Forest or the Litigation Trustee (on
behalf of the Noteholders) and all such Causes of Action were deemed to be
Excluded Litigation Trust Claims that were fully, finally, irrevocably and forever
compromised, released, discharged, cancelled and barred on the Plan

Implementation Date.”

The Dealers, together with their respective present and former affiliates, partners,
associates, employees, servants, agents, contractors, directors, officers, insurers
and successors, administrators, heirs and assigns are Named Third Party

Defendants.?

Upon delivery of a Monitor’s Named Third Party Settlement Certificate and to the
extent provided for by the terms of the applicable Named Third Party Defendant
Release, the applicable Causes of Action against the applicable Named Third
Party Defendant shall be fully, finally, irrevocably and forever compromised,
released, discharged, cancelled, barred and deemed satisfied and extinguished as

against the applicable Named Third Party Defendant.’

* These were rights of indemnification unrelated to indemnification claims that were found to be equity claims —
they were claims (a) against subsidiaries of Sino-Forest and not the CCAA applicant and (b) in respect of Notes and
not common shares of Sino-Forest.

5 See: Factum of the Dealers filed in connection with the motion seeking the Sanction Order, Compendium of the

Dealers, Tab 3.

¢ See: Plan, s. 7.1, Compendium of the Dealers, Tab 2.

7 See: Plan, s. 4.12(b) of the Plan, Compendium of the Dealers, Tab 2.

8 See: Plan, Definition of “Third Party Defendants” and Schedule “A”, Compendium of the Dealers, Tab 2.
7 See: Plan, s. 4.12(b) and (c), Compendium of the Dealers, Tab 2.
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10. It was on the basis of receiving the consideration and protection set out above that the
Dealers voted in favour of the Plan and consented to the granting of the Sanction Order. The
Sanction Order, in turn, includes at paragraph 32(h) the release of the Excluded Litigation Trust

Claims.

The Dealers’ Settlement

1. As set out in the motion record and factum of Class Counsel, in 2014 the Dealers
negotiated a comprehensive settlement with Class Counsel. The terms of the Dealers’ Settlement
are contained in the Minutes of Settlement. The features of the Minutes of Settlement relevant to

the Litigation Trustee’s position on this motion are:

(a) The Dealers have agreed to pay $32.5 million to resolve all liability and potential
liability relating in any way whatsoever to their involvement with Sino-Forest,

without admission of liability.

(b) It is a condition of the Dealers’ Settlement that the Dealers receive a Named Third

Party Defendant Release in accordance with the Plan.

(c) The Dealers will not pay any more than $32.5 million in connection with the

Dealers’ Settlement. '

12.  As a consequence of these terms of the Dealers’ Settlement, the Dealers’ Settlement and
related release must be “acceptable” to the Litigation Trustee, failing which the conditions to the
Dealers’ Settlement will not be met and the former securityholders of Sino-Forest will not
receive any distribution in connection with the Dealers’ Settlement. The former securityholders
who will be negatively affected by this outcome include former Noteholders who are

beneficiaries of the Litigation Trust.

The Litigation Trustee’s Position

13.  Following the execution of the Minutes of Settlement, counsel for the Dealers wrote to

1

counsel for Mr. Borrelli to request the consent of the Litigation Trustee.'' As set out in that

letter, the Litigation Trustee’s non-opposition should have been provided immediately in light of

10°gee: Minutes of Settlement, ss. 2, 6, Dealers Compendium, Tab 1.
II'See: Letter from Andrew Gray to Robert Staley, dated January 8, 2015, Compendium of the Dealers, Tab 4.
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the terms of the Plan: claims against the Dealers other than claims for fraud and criminal conduct
had been released, the Litigation Trust never had the right to assert claims against the Dealers
other than in those narrow circumstances and there were no claims against the Dealers for fraud

or criminal conduct in any event.

14.  Inresponse, the Litigation Trustee conceded that he has no claims against the Dealers but
nonetheless refused to provide his consent to the Dealers obtaining the Named Third Party
Defendant Release.'” Mr. Borrelli’s position seeking to hold up the Dealers’ Settlement appears
to be no more than an attempt to extract a payment in connection with his right to assess the
acceptability of the Dealers receiving the Named Third Party Defendant Release, a release the

Dealers paid for when the Plan was approved by this Court.
PART III - LAW & ARGUMENT

15.  The position of the Litigation Trustee is contrary to the terms of the Plan. The Court
should dismiss the Litigation Trustee’s objection on that basis, order that the Dealers are entitled

to a Named Third Party Defendant Release and approve the Dealers’ Settlement.

16. In addition, where a contract like the Plan includes a provision granting a party
discretionary power, the discretion conferred on that party must be exercised reasonably. This is
particularly true of a person such as a litigation trustee appointed by the Court pursuant to a court
process. Where the party fails to meet that standard, the court can deem his acceptance.
Furthermore, under the CCAA the court also has the jurisdiction to deem a party’s acceptance,
irrespective of the nature of the basis for the consent being withheld. On the basis of either
contract principles or pursuant to the jurisdiction of the Court under the CCAA, the Court in this

case can deem that the Dealers’ Settlement is “acceptable” to the Litigation Trustee.

The Litigation Trustee Does not Have a Veto Right

17.  Unlike other provisions of the Plan that prescribe a “consent” right or requirement', the

Litigation Trustee only has the right to assess whether any Named Third Party Defendant

12 See: Letter from Robert Staley to Andrew Gray, dated January 16, 2015, Compendium of the Dealers, Tab 3.

13 See, for example, the following provisions of the Plan: s. 4.12(c), page 38; ss. 5.2(b)(ii)(A),(B), pages 42-43; ss.
8.2(r),(w), pages 67-68; s. 10.1, pages 76-77; s. 11.2(a), page 78, Compendium of the Dealers, Tab 2.
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Settlement and Named Third Party Release is “acceptable”.!* “Acceptable” has been defined

variously as “pleasing, welcome, tolerable” and “suitable...adequate; satisfactory.”'® The
Litigation Trustee’s right to determine the acceptability of the Dealers’ Settlement and related
release is limited and circumscribed by the only interest he could conceivably have in the
settlement, which is a cause of action in fraud against the Dealers. No such cause of action has
been asserted, nor is there one. The Dealers’ Settlement must therefore be “acceptable” to the
Litigation Trustee. The Litigation Trustee’s refusal to concede the point cannot be elevated to a
de facto veto to prevent the approval of a settlement that is otherwise acceptable to and supported

by those who have a legitimate and direct interest in it.

18.  There is a clear distinction in the Plan between a right to “consent” and a right to
determine that something is “acceptable”. The terms are not used interchangeably, as is apparent
from the below provisions relating to the Litigation Trustees’ rights with respect to Named Third

Party Defendant Settlements and Named Third Party Defendant Releases:

“Named Third Party Defendant Settlement” means a binding
settlement between any applicable Named Third Party Defendant
and ...(i) the plaintiffs in any of the Class Actions... provided that,
in each case, such settlement must be acceptable to SFC (if on or
prior to the Plan Implementation Date), the Monitor, the Initial
Consenting Noteholders (if on or prior to the Plan Implementation
Date) and the Litigation Trustee (if after the Plan Implementation
Date), and provided further that such settlement shall affect the
plaintiffs in the Class Actions without the consent of counsel to the
Ontario Class Action Plaintiffs.

“Named Third Party Defendant Release” means a release of any
applicable Named Third Party Defendant agreed to pursuant to a
Named Third Party Defendant Settlement and approved pursuant
to a Named Third Party Defendant Settlement Order, provided that
such release must be acceptable to SFC (if on or prior to the Plan
Implementation Date), the Monitor, the Initial Consenting
Noteholders (if on or prior to the Plan Implementation Date) and
the Litigation Trustee (if after the Plan Implementation Date), and
provided further that such release shall not affect the plaintiffs in

' See: Plan, s. 1.1, pages 17-18, Compendium of the Dealers, Tab 2.

1 Pyke v. Tri Gro Enterprises Ltd. (2001), 55 O.R. (3d) 257 (C.A.) at para. 80, Authorities of the Dealers, Tab 1; R.
v. Seaway Gas & Fuel Ltd. (2000), 47 O.R. (3d) 458 (C.A) at para. 28, Authorities of the Dealers, Tab 2.
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the Class Actions without the consent of counsel to the Ontario
Class Action Plaintiffs.'®

19. It is clear based on the language of the Plan, as set out above, that the Litigation Trustee
is not required and does not have the right to consent to the Dealers’ Settlement. Accordingly,

the Litigation Trustee should not be permitted to effectively veto the Dealers’ Settlement.

The Litigation Trustee’s Position Is Contrary to the Terms of the Plan

20. As set out in Part II, the Dealers voted in favour of the Plan and consented to the Sanction
Order approving the Plan on the basis that they were released from claims that would otherwise
have been conveyed to the Litigation Trustee, except for claims relating to fraud or criminal
conduct, which are not alleged. The Sanction Order expressly gives effect to this release in
paragraph 32(h). Obtaining this release was part of a bargain struck by the Dealers in connection

with the negotiation of the Plan.

21.  The mechanism in the Plan that requires that the Litigation Trustee accept that a party
receiving a Named Third Party Defendant Release was meaningful in the context of the
settlement involving David Horsley. The Litigation Trustee may have had claims against Mr.
Horsley, and Mr. Borrelli’s acceptance of a release that affected the claims of the Litigation
Trustee made sense and was no mere formality. That is not the case in respect of the Dealers.
Because the Litigation Trustee has no claims against the Dealers, the Plan mechanism is just a
formality and the Litigation Trustee’s effort to hold up the approval of the Dealers’ Settlement
by withholding his acceptance is contrary to the Plan. Because the release of the Litigation
Trustee’s claims against the Dealers in the Plan was part of a bargain struck by the Dealers when
it voted in favour of the Plan and consented to the Sanction Order, it is troubling that Mr. Borrelli
is not merely taking a position contrary to the terms of the Plan but that he is doing so in order to
seek some sort of payment.

22.  Ordering Mr. Borrelli to accept the Dealers receiving a Named Third Party Defendant

Release (or deeming such acceptance to have been affirmed) gives effect to the terms of the Plan

and protects the rights of the Dealers in respect of the Plan.

1 See: Plan, s. 1.1, pages 17-18, Compendium of the Dealers, Tab 2.
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Discretionary Power May Not Be Withheld Unreasonably

23.  Although it is not necessary given the power of the Court to order Mr. Borrelli to comply
with the terms of the Plan, contract law also provides a basis for overcoming Mr. Borrelli’s hold

up effort as it allows the Court to deem his acceptance.

24. A contracting party has a duty to exercise a discretionary power in good faith. The courts
repeatedly recognize, as a fundamental principle of contractual performance, that a party’s
discretion is not unlimited. Rather, it is “subject to a requirement of honesty and good faith.”"’
Recently, the Supreme Court of Canada confirmed that the duty of good faith — including good
faith performance of contracts — is a general organizing principle of contract law in Canada.'®
The principle of good faith means that parties must perform their contractual duties honestly and

reasonably.'®

25.  ltis clearly unreasonable for Mr. Borrelli to deliberately obstruct the terms and intents of
the Plan, without any principled basis for doing so, and in an effort to seek some sort of windfall
for the Litigation Trust. As such, he is in breach of his obligations to perform his obligations in
good faith. In the circumstances, the Court can deem Mr. Borrelli’s acceptance to the Dealers’

receiving a Named Third Party Defendant Release.

The CCAA Allows the Court to Compel Consent

26. In the context of the CCAA, courts have deemed a party’s consent pursuant to an

agreement irrespective of considerations of good faith and reasonableness.

217. In Hayes Forest Services Ltd., Re, a landlord refused to consent to the assignment of a
lease and the court had to consider whether it had the power to compel consent even where the
landlord was not being unreasonable. The Court concluded that it did have this power, relying

on an earlier decision of Mr. Justice Spence:

[ am satisfied that the CCAA Court can approve an assignment
even if I reach the conclusion that it is not unreasonable for Teal to
withhold its consent. In Playdium, supra, Spence J. dealt with a
proposal to transfer all of the assets of Playdium to a new

17 Geoff R. Hall, Canadian Contractual Interpretation Law, 2d ed (Markham: LexisNexis Canada, 2012) at 332-333
citing Greenberg v. Meffert (1985), 50 O.R. (2d) 755 at para. 18(C.A.); Authorities of the Dealers, Tabs 3 and 4.

'8 Bhasin v. Hrynew, 2014 SCC 71 at para. 33, Authorities of the Dealers, Tab 5.
19 Bhasin v. Hrynew, supra, at para. 63, Authorities of the Dealers, Tab 5.
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corporation as the only viable alternative to a liquidation of the
assets of the company. Under that tenancy, an agreement could not
be assigned without the consent of Famous Players, which consent
could not be unreasonably withheld. Famous Players had argued
that it had not been properly requested to consent and it had not
received adequate financial information and assurances regarding
management expertise and how their agreement might be brought
into good standing. Save for the CCAA Order in place, Spence J.
concluded that there could be no assignment but that the CCAA
Order affords “... a context in which the court has the jurisdiction
to make the order.” Spence J. concluded that he had jurisdiction to
compel the assignment of leases over the objections of other
parties and held that he had the jurisdiction to approve the
assignment of leases even though it would not have been
unreasonable for Famous Players to withhold its consent to the
assignment. [ am prepared to adopt the path taken by Spence J. in
Playdium, supra, if I conclude that it is reasonable for the consent
of Teal to be withheld.*

28. The CCAA, therefore, also provides the basis for the Court to compel Mr. Borrelli to
provide his acceptance to the Dealers receiving a Named Third Party Defendant Release,

irrespective of the unreasonableness of his position.
PART IV - ORDER SOUGHT

29.  Inlight of all of the above, the Dealers respectfully request an order approving the

Dealers’ Settlement, the Claims and Distribution Protocol, and the appointment of the

administrator.

2 Hayes Forest Services Ltd., Re, 2009 BCSC 1169 at para. 31 citing Playdium Entertainment Corp. Re, [20011 O.J.
No. 4252 (Ont. Sup. Ct.), Authorities of the Dealers, Tabs 6 and 7. See, also: Backbay Retailing Corp., Re, 2008
BCSC 1876, Authorities of the Dealers, Tab 8.
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ALL OF \%HICH IS RESPECTFULLY SUBMITTED,

\
® /

John Fabello

David Bish

Lawyers for the Dealers

19180051



SI9[ea(] AU} 10] SIOAME]

€SEL'SI8 9Ty IPL
(V6T91v # DNST) ustd piaed

8CC8SH8 91y IPL
(M6YPSE # DNST olRqe] wyor

08€L°698°91y Xeq

NI SN oLeu() ‘0juoIo],
Iomo] ymos d1 ‘0LT Xog

1001 WOE “ M 1S UOIBUI[[OM 6L
dT71 shao],

STOT ‘11 Aey[
J[qruaIn)dY ‘uojoy [eacaddy judwidfiiag I

SHATVAA HHL 40 NNLOVA

OLNOYO.L 18 Poouswuod SuIpasdoid

ISTT TVIDYAWINOD
ADILSAL A0 LIN0D YOrIAANS
OIIVINO
Sjuepudjeq spnure[d
Te 10 VAVNYD NYALSVA
‘A ANV TVELNAD 40 ANNA NOISNAd
dD00-€511EH-11-AD ON 3[1f H0D 212 NOLLVIOJM0D 1STIOI-ONIS SYTINOGVT THL 40 STALSNAL FHL

NOILVIOdd0D LSHYO4-ONIS 4O LNHINHONVIIV
O SINOAINOD 40 NVId V 40 YALLVIN HHL NI ANV ‘TQAANIY SV 9¢-D 9°6861
TO00-L996-C1-AD "ON 2t 1oy “O'SY LDV INIWADNV IV SYOLIATYD SAINVINOD AHL 40 JALLVIN dHL NI



